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MISCELLANEOUS NOTES. 



End of Volume L — With this number, the Virginia Law Register closes 
its first volume. It has now passed beyond the experimental stage, and it is be- 
lieved that its permanence and success are assured. It has been the earnest en- 
deavor of the editors to establish a Law Journal which should not be unworthy 
of the Bench and Bar of Virginia; and that their labors have not been altogether 
in vain they are assured by many expressions of commendation which have come 
to them from valued and authoritative sources. For these they are grateful; and 
they hope to merit and receive the continued good will and support of their pro- 
fessional brethren. 

In concluding this brief retrospect, it is a pleasure to the editors to make public 
acknowledgment of the hearty co-operation of their publishers, the J. P. Bell 
Company, and of the invaluable assistance they have received from this source. 
These gentlemen have spared neither energy, patience, nor expense, in furthering 
the interests of the Register ; and to their enterprise and liberality much of its 
success has been due. From a mechanical standpoint, at least, the Register will 
not suffer in comparison with the leading Law Journals of the country. 



Biographical Sketches. — No feature of the Register, there is reason to 
believe, has given more satisfaction to its readers during the past year than the 
admirable sketches of Judge Briscoe G. Baldwin, Prof. John B. Minor, Mr. Conway 
Robinson, and the Judges Tucker — all of which were prepared by the writers at the 
special request of the editors. These will be followed from time to time by similar 
sketches of eminent judges and jurists. In the May number of the Register 
there will appear a sketch (with portrait) of Judge John Tayloe Lomax, pre- 
pared, at our request, by his grandson, Judge L. L. Lewis, late President of the 
Court of Appeals of Virginia. 

Contributions. — The request made in our opening number that Judges and 
the members of the Bar furnish contributions for publication in the Register is 
repeated in this closing number of Volume I. Brief notes involving single points, 
or longer articles, will be equally acceptable. 

If the younger members of the" Bar stand aloof because they are not accus- 
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tomed to writing for publication, the editors hope to disarm such distrust by the 
promise to revise manuscripts upon request. But such modesty is not a charac- 
teristic of the profession ; and the sooner our young and diffident brother over- 
comes his timidity, the sooner he will feel that he is a true member of the craft. 



Acts of the General Assembly, 1895-96. — When the late session of the 
legislature commenced we began the publication in the Register of all Acts of a 
general nature as soon as we recived them after their passage. We had hoped to 
continue this, but are disappointed. The legislature adjourned on the 4th of March 
and we were absolutely overwhelmed by the great multitude of these Acts. To 
publish all of them which we have received (and there are many others yet be- 
hind) would have consumed all the space in the Register, leaving no room for 
other matter. This, of course, could not be thought of. We then considered whether 
a supplement to the April number might not be published, containing all the Acts 
of a general nature not published in previous numbers, but we ascertained that 
this would cost the publishers much more than they or our subscribers would con- 
sider reasonable. Hence, we were compelled to abandon that idea. But this can 
make little or no difference with the subscribers, as by the time we could prepare 
and publish the supplement, or very soon thereafter, all the Acts will be officially 
published and distributed, and the supplement would cease to be of much, if any, 
value. We may, however, from time to time hereafter call special attention to 
such of these Acts as we may consider of greater general importance than the rest. 



Constitutional, Right to Have Counsel in Virginia. — In the recent 
case of Barnes v. Commonwealth, 23 S. E. Rep. 784, the Virginia Court of Appeals 
expresses the opinion that every person accused of crime has a constitutional right 
to have counsel to aid him in making his defense. While this is true in most of 
the States, and is an unquestionable right in the Federal courts by reason of the 
Vlth Amendment to the Constitution of the United States, it is a singular circum- 
stance that in Virginia there exists no constitutional guaranty of the right to have 
counsel. In an interesting article on the subject in 21 American Law Register, 
625, Virginia is said to be the only State in the Union in which this right is not 
guarded by constitutional declaration. 

The argument of Mr. Benjamin Watkins Leigh, as amicus curve, in Word! s Case, 
3 Leigh, 743, contains a learned discussion of the right to be heard by counsel, 
but he avouches no constitutional provision to maintain the right. It is settled 
that the Vlth Amendment to the Constitution of the United States, securing to 
the accused the assistance of counsel for his defense, applies to prosecutions by the 
Federal Government only. The first ten amendments have no application to the 
States, but operate only on the Federal Government. lie Spies, 123 U. S. 131 ; 
Davis v. Texas, 139 U. S. 651 ; McElvaine v. Brush, 142 IT. S. 155. See So. Ex- 
press Co. v. Commonwealth (Va.), 23 S. E. Rep. 809, 811. 



Judicial Opinions. — Picking up at random any number of the National Re- 
porter System, and glancing over the decisions therein reported, one may find these 
expressions, "We are of the opinion that," or "We are convinced that," or "It 
is evident that," or " It is certain that." These words are utterly superfluous, and 



1896.] MISCELLANEOUS NOTES. 931 

weaken rather than strengthen the point decided, or commented upon. A supreme 
court is of last resort. Its decisions are ultimate. It is impersonal. Therefore, 
what is said in a decision should come, so to speak, ex cathedra. Personal pro- 
nouns should be avoided, and instead of a sentence reading, "We are of the opin- 
ion that the findings of the trial court are supported by the evidence," how much 
better and forcible to read, " The findings of the court below are supported by the 
evidence." Instead of " We are convinced that so radical a change," etc., how 
much stronger and authoritative " Such a radical change," etc., would sound. 

In dissenting or concurring opinions, which are at best unnecessary and some- 
what egotistical, and conducive to uncertainty and disrespect of the court, the use 
of the personal pronoun is correct. They are the personal opinion of one or two 
judges. But the majority opinion, being the law decided upon, should read im- 
personally and with the force of unalterable and ultimate authority. 

Careful perusal of the reports of the English appellate decisions will show 
that the judges there clearly and forcibly write and speak along these lines. 
Their decisions aptly illustrate these two points, i. e., the correct use of the words 
"judge" and "court," and the authoritative and forceful use of decisive words 
without circumlocution and weakening adverbs or adjectives. — M. S. Saunders, in 
Minnesota Law Journal. 



Corporations — Federal Courts — Fraud on Jurisdiction. — A new and 
interesting question of the law of corporations in connection with the jurisdiction 
of the Federal Courts, is decided by the Supreme Court of the United States in 
the recent case of Lehigh Mining & Man'fg Co. v. KeUy'(Dec. 16, 1895). 

The court has held in numerous cases that the fact that the subject matter of 
the litigation was transferred to the plaintiff, as a citizen of a different State, for 
the avowed purpose of conferring jurisdiction, would not prevent jurisdiction from 
attaching — save in the case of choses in action, for which special provision is made 
in the Judiciary Act. 

It is also a settled principle, that for the purpose of jurisdiction in the United 
States Courts, a corporation is conclusively presumed to be composed of citizens of 
that State under whose laws it was created. 

In this case, the officers and stockholders of a Virginia corporation which 
claimed title to certain lands in Virginia, organized a new corporation under the 
laws of Pennsylvania, composed of precisely the same stockholders, and, without 
valuable consideration, conveyed to this new corporation the land in dispute. 
Thereupon the latter corporation instituted its suit in the United States Court for 
the Western District of Virginia, for the recovery of the property. It was ad- 
mitted in the agreed statement of facts that the sole purpose for which the Penn- 
sylvania corporation was organized and for which the conveyance was made, was 
to create a case cognizable in the United States Court. 

The Supreme Court held that inasmuch as the two corporations were composed 
of the same stockholders, and the conveyance was without consideration (if, indeed, 
there could be any consideration in such case), there remained a right and power 
in the stockholders in each corporation to compel the Pennsylvania company to 
reconvey to the Virginia company ; that such a power and right rendered the 
transaction colorable only, and brought the case within the rule laid down in 
Barney v. Baltimore, 73 U, S. 280 and Litde v. Oiks, 118 U. S. 596, viz., that 
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where there is an ostensible conveyance, but it is simulated and collusive, and the 
plaintiff has no real interest in the suit, and the whole transaction is merely color- 
able for the purpose of giving jurisdiction, the suit will be dismissed. 

In other words, if the conveyance is real, so that the plaintiff has a substantial 
interest in the subject matter of the suit, the fact that the transaction was entered 
into for jurisdictional purposes, does not deprive the court of jurisdiction ; but if 
the conveyance was illusory in fact (howsoever regular in form) then the court 
will decline to assume jurisdiction. And in order to determine the real nature of 
the transaction, the court will disregard the fiction that a corporation and its stock- 
holders are not rfne and the same person. 

Justices Shiras, Fields and Brown dissented. The decision of the majority 
seems to us to be sound. 



Criminal Law — Insanity as a Defense — Burden of Proof. — In Bosweil's 
Case, 20 Gratt. 860, the Virginia Court of Appeals held that where the defense of 
insanity is relied upon, the burden of proving the insanity rests upon the accused, 
and it is not sufficient to raise a rational doubt upon the subject in the minds of 
the jury. This principle was affirmed in Baccigalupo's Case, 33 Gratt. 807, and in 
DeJarnelte's Case, 75 Va. 867. The reason assigned is that the law presumes 
every person sane until the contrary appears. The Commonwealth having proved 
the corpus delicti, and connected the accused with it, has made out a prima facie 
case against him. If the prisoner relies on the defense of insanity he must prove 
it to the satisfaction of the jury. 

The U. S. Supreme Court has recently had occasion to pass upon the question 
for the first time — in Davis v. U. S., 16 Sup. Ct. Rep. 353. The court adopts a 
different and more humane view, viz., that while at the outset the presumption of 
law is that the accused is sane, yet if, upon the whole evidence, the jury entertain 
a reasonable doubt of the prisoner's sanity when he committed the offense, they 
must acquit him. 

Each of these opposing views has a large following amongst the American 
courts and commentators. The following extracts from the opinion of Mr. Justice 
Harlan present in brief the reasoning upon which the conclusion of the court is 
based. We find it difficult not to lend our unqualified assent : 

" No one, we assume, would wish either the courts or juries when trying a case 
of murder to disregard the humane principle, existing at common law and recog- 
nized in all the cases tending to support the charge of the court below, that ' to 
make a complete crime cognizable by human laws, there must be both a will and 
an act; ' and ' as a vicious will without a vicious act is no civil crime, so, on the 
other hand, an unwarrantable act without a vicious will is no crime at all. So that 
to constitute a crime against human laws, there must be, first, a vicious will; and, 
secondly, an unlawful act consequent upon such vicious will.' 4 Bl. Com. 21. All 
this is implied in the accepted definition of murder; for it is of the very essence 
of that heinous crime that it be committed by a person of ' sound memory and 
discretion,' and with ' malice aforethought,' either express or implied. 4 Bl. Com. 
195; 3 Co. Inst. 47; 2 Chitty, Crim. Law, 476. Such was the view of the court 
below, which took care in its charge to say that the crime of murder could only 
be committed by a sane being, although it instructed the jury that a reasonable 
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doubt as to the sanity of the accused would not alone protect him against a verdict 
of guilty. 

" One who takes human life cannot be said to be actuated by malice aforethought, 
or to have deliberately intended to take life, or to have ' a wicked, depraved and 
malignant heart,' or a heart ' regardless of social duty and fatally bent on mischief,' 
unless at the time he had sufficient mind to comprehend the criminality or the 
right and wrong of such an act. Although the killing of one human being by 
another human being with a deadly weapon is presumed to be malicious until tl^e 
contrary appears, yet, ' in order to constitute a crime, a person must have intelli- 
gence and capacity enough to have a criminal intent and purpose; and if his reason 
and mental powers are either so deficient that he has no will, no conscience or con- 
trolling mental power, or if, through the overwhelming violence of mental disease, 
his intellectual power is for the time obliterated, he is not a responsible moral 
agent, and is not punishable for criminal acts.' Com. v. Sogers, 7 Met 501, 41 
Am. Dec 458. . . . 

"Upon whom, then, must rest the burden of proving that the accused, whose 
life it is sought to take under the forms of law, belongs to a class capable of com- 
mitting crime? On principle, it must rest upon those who affirm that he has com- 
mitted the crime for which he is indicted. That burden is not fully discharged, 
nor is there any legal right to take the life of the accused, until guilt is made to 
appear from all the evidence in the case. The plea of not guilty is unlike a special 
plea in a civil action, which, admitting the case averred, seeks to establish sub- 
stantive grounds of defense by a preponderance of evidence. It is not in confes- 
sion and avoidance, for it is a plea that controverts the existence of every fact 
essential to constitute the crime charged. Upon that plea the accused may stand, 
shielded by the presumption- of his innocence, until it appears that he is guilty; 
and his guilt cannot in the very nature of things be regarded as proved, if the 
jury entertain a reasonable doubt from all the evidence whether he was legally 
capable of committing crime. . . . 

"Strictly speaking, the burden of proof, as those words are understood in crim- 
inal law, is never upon the accused to establish his innocence or to disprove the 
facts necessary to establish the crime for which he is indicted. It is on the prose- 
cution from the beginning to the end of the trial, and applies to every element 
necessary to constitute the crime. Giving to the prosecution, where the defense 
is insanity, the benefit in the way of proof of the presumption in favor of sanity, 
the vital question from the time a plea of not guilty is entered until the return of 
the verdict is whether, upon all the evidence, by whatever side adduced, guilt is 
established beyond reasonable doubt. If the whole evidence, including that sup- 
plied by the presumption of sanity, does not include beyond reasonable doubt the 
hypothesis of insanity, of which some proof is adduced, the accused is entitled to 
an acquittal of the specific offense charged. His guilt cannot be said to have been 
proved beyond a reasonable doubt — his will and his acts cannot be held to have 
joined in perpetrating the murder charged — if the jury, upon all the evidence, 
have a reasonable doubt whether he was legally capable of committing crime, or 
(which is the same thing) whether he wilfully, deliberately, unlawfully and of 
malice aforethought took the life of the deceased. As the crime of murder involves 
sufficient capacity to distinguish between right and wrong, the legal interpretation 
of every verdict of guilty as charged is that the jury believed from all the evidence 
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beyond a reasonable doubt that the accused was guilty, and was therefore respon- 
sible, criminally, for his acts. How, then, upon principle or consistently with 
humanity can a verdict of guilty be properly returned, if the jury entertain a rea- 
sonable doubt as to the existence of a fact which is essential to guilt, namely, the 
capacity in law of the accused to commit that crime?" 



The Mibbob of Justices. — The Harvard Law Review for December contains 
the following review of "The Mirror of Justices," recently published by the 
Selden Society, ]/)ndon : 

" The chief value of this publication is the proof it gives that the ' Mirror ' is 
valueless. This book had been freely cited by Coke and other lawyers of the six- 
teenth and seventeenth centuries ; and Judge Gray not long ago considered at 
length an extract from it in the very important case of Briggs v. Light Boats, 1 1 
All. 157. It is therefore welL worth while to have its unreliability established ; 
and that this is done will appear from the following statements in the introduc- 
tion : 'Our author's hand is free, and he is quite able to do his lying for him- 
self, without any aid from Geoffrey of Monmouth or any other liar. He will not 
merely invent laws, but he will invent legislators also ; for who else has told us of 
the statutes of Thurmod and Leuthfred? The right to lie he exercises unblush- 
ingly. . . . Eeligion, morality, law, these are for him all one ; they are for 
him law. . . . That he deliberately stated as law what he knew was not law, 
if by law we mean the settled doctrines of the King's court, will be sufficiently 
obvious to any one who knows anything of the plea rolls of the thirteenth centu- 
ry. .. . One word is wanted to make this true ; the word ' not.' Our author 
knows that as well as we know it." 



The right of municipal authorities of a city to destroy the private property of a 
citizen for the public good without compensating him, unless the property 1 is itself 
a nuisance endangering the health or safety, is denied in Savannah v. Mulligan 
(Ga.), 29 L. B. A. 303; but it was held that bedding which had been used by a 
person who had scarlet fever was in fact a nuisance endangering the public 
health, the destruction of which was lawful and entitled the owner to no compen- 
sation. 



Building and Loan Associations. — Forfeiture of stock in a Building and 
Loan Association, if authorized by the contract of the parties, is held in Southern 
B. & L. Am. v. Anniston Loan & T. Co., 101 Ala, 582, 29 L. B. A. 120, to be 
beyond the power of equity to relieve against ; and the foreclosure of a mortgage 
given by the owner of such stock is allowed for the full sum without any abate- 
ment for payment on hisistock ; but the contrary rule is followed in Buisl v. Bryan 
(S. C), 29 L. R. A. 127, and Randall v. National B. L. & P. Union, 42 Neb. 809, 
29 L. B. A. 133, which require the application of payment on such stock upon 
the mortgage. With the cases in 29 L. B. A. 120, is a collection and analysis of 
the authorities on this subject. 



